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The Treasury Department issued a proposed rule on Premium Tax Credits that includes clarifications 
on how cash in lieu of insurance arrangements in a cafeteria plan (aka opt out arrangements) are 
treated for purposes of the affordability calculation under the ACA Employer Shared Responsibility 
Rules. The final rule is expected in 2016 following a comment period, and will be effective January 
1, 2017. 

Initial guidance on this topic indicated that non-conditioned cash payments were to be added to the 
employee’s share of the premium for enrolling in the employer’s least costly single health plan 
option. For example, if the employee’s share of single plan is $200 but the employee could receive 
$100 for not enrolling, the employer was to use $300 as the cost of enrolling when determining if the 
health plan was affordable for that employee. 

Background 

Applicable large employers (ALEs) are subject to a potential Play or Pay penalty for not offering 
affordable medical coverage to a full time employee if that employee purchases subsidized 
Exchange-based health coverage. 

Affordable Coverage: Coverage is deemed affordable if the employee’s required contribution for 
employee-only coverage does not exceed 9.5% (as indexed) of the employee’s household income. An 
employee that does not have affordable coverage through their employer (cost exceeds the 9.5% as 
indexed) and otherwise qualifies for a Premium Tax Credit, this will trigger the $3,000 (as indexed) 
for the employer. Note:  Most employers use the safe harbor of comparing the employee's required 
share of the lowest single plan to their wages. 

As you may recall IRS Notice 2015-87 issued last December provided a delay in application for any 
opt-out arrangements in place prior to December 16, 2015 or if adopted before December 16, 2015. 
In effect, the Notice provided a temporary delay in the requirement to use the higher amounts (lowest 
single health plan cost plus any opt-out payments) in 1095-C reporting for employers who had opt 
out arrangements in place prior to the Notice. 

The recent proposed rule clarifies the difference between conditioned and non-conditioned opt out 
provisions and how the affordability calculation may or may not be impacted. 

Non-conditional opt-out arrangement: An opt out arrangement that offers cash in lieu of insurance 
for simply declining employer sponsored coverage, without evidence of other coverage. In this case 
the cash amount must be added to the employee share of premium for enrolling in the least costly 
single health option. The IRS view is that “forgoing an unconditional opt-out payment is 
economically equivalent to forgoing salary pursuant to a salary reduction election, and because 

http://www.ebcflex.com/Menu/Resources/ComplianceBuzz/tabid/1140/ArticleID/360/IRS-Issues-Proposed-Rule-Addressing-Cash-in-Lieu-of-Insurance-Options.aspx
http://www.ebcflex.com/Menu/Resources/ComplianceBuzz/tabid/1140/ArticleID/360/IRS-Issues-Proposed-Rule-Addressing-Cash-in-Lieu-of-Insurance-Options.aspx
https://federalregister.gov/a/2016-15940
https://www.irs.gov/pub/irs-drop/n-15-87.pdf
https://federalregister.gov/a/2016-15940
http://www.ebcflex.com/Home.aspx


§§ 1.36B-2(c)(3)(v) and 1.5000A-3(e)(3)(ii)(A) provide that the employee's required contribution 
includes the amount of any salary reduction”. 

Conditional opt-out arrangement: An opt-out arrangement that is conditioned on an employee's 
reasonable evidence of enrollment in other employer sponsored coverage or evidence they will have 
minimum essential coverage (does not include individual market coverage plans) during the plan 
year for themselves and their expected tax dependents. Reasonable evidence may include an annual 
signed statement by the employee that they are enrolled or will be enrolled in the appropriate health 
coverage to qualify for the opt-out payment. Under this arrangement, payments under the opt-out will 
not be added to the employee share of the premium for enrolling in the least costly single health plan 
for purposes of the affordability calculation. 

The IRS continues to invite comments on whether opt-out payments that are subject to other 
conditions should be addressed in future guidance. 

Employers who have unconditional opt-out arrangements (cash in lieu of insurance) in their cafeteria 
plans currently may want to revisit this prior to January 1, 2017. Amending the opt-out language to 
require the employee to provide evidence of employer sponsored coverage as a condition of the cash 
pay-out will help make 1095-C reporting less complicated, as well as help employers avoid potential 
affordability penalties down the road. 
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